
Published by Global Competition Review 
in association with

O’Melveny & Myers LLP

The Antitrust Review 
of the Americas

2010

www.globalcompetitionreview.com



www.globalcompetitionreview.com	 �

international leniency agreements

Developments in International Cartel Enforcement 
and Leniency Agreements: 2008 to 2009

Michael Antalics, Nathan Bush, Riccardo Celli, Hiroshi Naito, Philippe Noguès, Bilal Sayyed and 
Christine Wilson
O’Melveny & Myers LLP

This year marks the tenth anniversary of the first plea agreement 
accepted by the Antitrust Division of the US Department of Jus-
tice that required jail time for a non-US national’s participation in 
an international cartel.1 Since that time, a number of other govern-
ments have recognised the important deterrent effect of jail time 
for cartel participants and have adopted or strengthened legislation 
criminalising participation in a cartel. Still, others are considering 
criminal sanctions. As a result, executives and employees can no 
longer be comfortable that antitrust enforcement is a simple ‘cost of 
doing business’. Law enforcement officials have become ‘more vigi-
lant in detecting, prosecuting and deterring cartel behaviour’2 and 
are holding individuals who participate in cartels accountable for 
their actions. The continued and growing importance of individual 
accountability is reflected in the actions of competition authorities 
worldwide in the past year. 

United States: a new enforcement team promises to 
build on the Justice Department’s history of success
The new (but familiar) enforcers
With the election of Barack Obama to the presidency, new politi-
cal appointees have assumed the top slots at the US Department 
of Justice and its Antitrust Division. Eric Holder, a well-respected 
judge, prosecuting attorney and private practitioner, returned to 
the Department of Justice as attorney general of the United States. 
Although Mr Holder is not expected to be deeply involved in any 
but the most serious antitrust matters, in his confirmation hearings 
he recognised antitrust enforcement as ‘a critical part of what the 
Justice Department does’ and committed that ‘antitrust enforce-
ment will be something that [the Administration] will devote a lot 
of attention to’3 as part of its responsibility to ‘ensur[e] fairness in the 
marketplace.’4 Christine Varney, the new assistant attorney general 
for antitrust, is another familiar face. Varney, who served as a com-
missioner at the US Federal Trade Commission from 1994 to 1997, 
is expected to continue her predecessor’s aggressive investigation of 
international cartels. In her first speech as assistant attorney general, 
Varney expressed significant concerns about her predecessor’s merger 
and monopolisation record, but commended the Bush administra-
tion for its ‘unprecedented success in cracking large domestic and 
international cartels’. She vowed that ‘criminal [...] enforcement […] 
will be an important part of the Antitrust Division’s response to the 
distressed economy’ because ‘markets are increasingly vulnerable to 
collusion’.5 

Varney named Molly Boast, a former director of the FTC’s 
Bureau of Competition, and William Cavanaugh, a highly experi-
enced antitrust litigator – and the only senior enforcement official 
without prior government experience – as deputy assistant attorneys 
general for civil antitrust. In accord with tradition, Scott Hammond 
– a career prosecutor – remains as deputy assistant attorney general 
for criminal enforcement. Carl Shapiro returns for a second tenure 
as chief economist, serving as deputy assistant attorney general for 

economic analysis. Shapiro was at the Division during the Clinton 
administration, serving under then Assistant Attorney General Anne 
K Bingaman, the person whom many regard as most responsible for 
the invigoration of the Division’s criminal enforcement programme. 
All in all, companies will see a continued emphasis on the criminal 
cartel programme, and should expect the new administration to look 
for, and create, opportunities to expand its reach and scope. 

Recent international cartel prosecutions
In November 2008, the Division announced that three leading elec-
tronics manufacturers – LG Display Company Limited, Sharp Cor-
poration, and Chunghwa Picture Tubes Limited – had agreed to 
plead guilty and pay a total of US$585 million in criminal fines for 
their roles in several worldwide conspiracies to fix the prices of liquid 
crystal display (LCD) panels.6 In March 2009, a fourth company 
– Hitachi Displays Ltd – also agreed to plead guilty and pay a fine 
of US$31 million.7 In addition, through July 2009, nine individuals 
have been charged with participation in the cartel.8 Five have pled 
guilty and have been sentenced to serve (or have served) from six 
to 12 months in jail and to pay fines ranging from US$20,000 to 
US$50,000.9 The Division has coordinated with law enforcement 
officials from Canada, Europe and Asia.10

The Division also announced its first indictments in a related 
investigation. In February 2009, the DoJ announced the filing of 
charges against the former chairman and chief executive officer of 
Chunghwa Picture Tubes Ltd (Taiwan) for ‘his participation in glo-
bal conspiracies to fix prices of two type of cathode ray tubes used in 
computer monitors and televisions.’11 This individual had previously 
been indicted for participation in the LCD conspiracies. In August 
2009, the DoJ announced another indictment against an individual 
for participating in the conspiracy.12 The Division alleges that meet-
ings in support of the conspiracy were held across Asia, including in 
China, Indonesia, Korean, Malaysia, Taiwan and Thailand.13 

The Division continued to announce guilty pleas in two industry-
wide investigations first announced in 2007. In the air transporta-
tion investigation, through July 2009 the Division’s investigation has 
netted 15 global air cargo and passenger carriers. Those firms have 
paid, or have agreed to pay (pending court approval), over US$1.6 
billion for participating in cartels involving cargo and passenger 
transportation.14 In addition, four executives have also pled guilty to 
participating in the scheme, and have served (or will serve) jail terms 
ranging from six to eight months.15 The Division also continued to 
obtain guilty pleas from firms and individuals in the Marine Hose 
investigation, but also suffered a setback in its prosecutions against 
individual participants when, in November 2008, two individuals 
under indictment were acquitted after trial.16 In December 2008, a 
British marine hose manufacturer agreed to plead guilty and to pay 
a US$4.54 million fine for participating in the worldwide conspiracy 
to fix prices of, and allocate market shares for, marine hose prod-
ucts sold in the United States (and elsewhere).17 The same month, a 
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Japanese executive with a Tokyo-based firm agreed to plead guilty 
for his participation in the scheme, and to serve two years in jail and 
pay an US$80,000 criminal fine.18 The same executive also agreed 
to plead guilty to bribing foreign government officials, in violation 
of the Foreign Corrupt Practices Act (FCPA). This was no surprise: 
early in the leniency programme’s history, the Division observed that 
participants in international cartels often violate the FCPA, and that 
FCPA investigations would often uncover price fixing violations (or 
vice versa).19 In April 2009, a French subsidiary of Trelleborg AB 
(Sweden) agreed to pay a US$3.5 million fine for its participation 
in the conspiracy.20

Revenge of Stolt-Nielsen: leniency agreements released 
As we noted last year, the Division’s attempt to revoke its amnesty 
grant to Stolt-Nielsen was not supported by the courts, and, after 
the district court dismissed the Department’s indictment for reasons 
of fairness, the Division abandoned its effort to prosecute Stolt-
Nielsen.21 However, litigation over Stolt-Nielsen’s right to obtain 
copies of leniency agreements previously entered into by the DoJ con-
tinued, and in 2008, the DC Circuit Court of Appeals vacated a dis-
trict court ruling that amnesty agreements between the Department 
of Justice and cooperating corporations could be withheld under 
various exemptions to the Freedom of Information Act (FOIA).22 As 
part of its attempt to force the Division to honour its amnesty com-
mitment, Stolt-Nielsen had sought all amnesty agreements entered 
into by the Department of Justice between August 1993 (when the 
corporate leniency policy was established) and October 2005 (when 
their FOIA request was initiated). The district court held that the 
amnesty agreements could be withheld under multiple exemptions 
to the FOIA, and that no portions of the agreements were ‘reason-
ably segregable’ so as to allow redacted versions to be made public.23 
The court of appeals disagreed, holding that only two FOIA exemp-
tions were potentially applicable: release would be exempt if the 
release of the agreements: ‘could reasonably be expected to interfere 
with enforcement proceedings’; or ‘could reasonably be expected 
to disclose the identity of a confidential source […] and, in the case 
of a record or information compiled by criminal law enforcement 
authority in the course of a criminal investigation […] information 
furnished by a confidential source. […]’.24 Where information other-
wise exempt from disclosure could be redacted, the remaining, non-
exempt information should be provided to the requesting party.25 
The court of appeals vacated the ruling and remanded for further 
proceedings.26

In lieu of further proceedings, the Department of Justice entered 
into a settlement with Stolt-Nielsen, in which it agreed to make cop-
ies of the requested letters available to Stolt-Nielsen.27 At the same 
time, the Division released these letters to the public. The Division 
subsequently supplemented its release, and, at present, copies of all 
corporate leniency letters (with appropriate redactions) dated on 
or before 18 November 2008, are available on the Department’s 
website.28 

Leniency policy guidance
In November 2008, the Division released ‘Frequently Asked Ques-
tions Regarding the Antitrust Division’s Leniency Programme and 
Model Leniency Letters’ (FAQs) to provide applicants and interested 
persons with ‘a comprehensive and updated resource [on the leniency 
programme], and to provide guidance on recurring issues regard-
ing the implementation of the Division’s Corporate Leniency Policy 
and Individual Leniency Policy.’29 While the FAQs largely restate 
information from earlier Division statements and speeches, they do 

expand on previously available information on the ‘marker’ pro-
gramme, the difference between obtaining a marker and conditional 
leniency, the treatment of non-antitrust crimes, and whether restitu-
tion is required for price-fixing schemes with purely foreign effects. 
In addition, they address the controversy over the Department’s pol-
icy regarding waiver of attorney-client privilege in corporate inves-
tigations by reiterating that the Division, in its leniency programme, 
does not require the production of documents or communications 
protected by the attorney-client privilege or work-product privilege. 
The FAQs also provide some purely practical advice, such as who to 
contact for leniency applications. (The FAQs note that where there is 
an ongoing investigation, it will be most expeditious for counsel to 
contact investigation staff, rather than the criminal deputy).30 

In conjunction with the release of the FAQs, the Division also 
released a revised Model Corporate Conditional Leniency Letter, a 
revised Model Dual Investigations Letter (for use with applicants 
involved in multiple investigations), a revised Model Individual Leni-
ency Letter, and a new Model Dual Investigations Acknowledgement 
Letter for Employees (for employees of corporate applicants who are 
interviewed in connection with one leniency matter but who are also 
potentially at risk in another matter).31 The revisions to the letters 
do not ‘represent changes in the leniency program’ but are intended 
to ‘clarify requirements […] and remove any perceived ambiguities 
in the letters.’32

The European Union: legislative and regulatory 
evolutions
Application of the 2006 Leniency Notice and 2006 Fining 
Guidelines
The most important contribution of recent years to the global fight 
against cartel formation and sustainability derives from the adop-
tion of leniency programmes by a growing number of competition 
authorities. The European Commission (Commission), following 
the example of the US Department of Justice, implemented its leni-
ency policy in 1996. Since then, several member states have followed 
suit by implementing national leniency policies. In December 2006, 
the Commission adopted its third leniency notice (the Leniency 
Notice).33

The improvements brought by the 2006 Leniency Notice include 
the clarification of what information and evidence a leniency appli-
cant needs to provide to the Commission to benefit from immunity 
from fines. It also clarifies the thresholds for immunity and reduction 
of fines. Indeed, the mere fact of filing a leniency application to the 
Commission does not in any way bind the European authority to 
grant either immunity or a reduction in fines. In the recent Marine 
Hose cartel,34 in which the Commission imposed more than €131 mil-
lion in fines on five undertakings for participating in a market- 
sharing and price-fixing cartel for marine hoses, two companies 
that had filed leniency applications with the Commission were not 
granted any reductions in their fines. The Commission concluded 
that the evidence submitted by these two companies was not of ‘sig-
nificant added value’ as required by the 2006 Leniency Notice, and 
therefore did not justify any reduction of their fines.

The 2006 Leniency Notice introduced a marker system for 
immunity applicants. A marker protects an immunity applicant’s 
place in the queue for a specified period of time in order to allow for 
the gathering of the necessary information and evidence required to 
meet the threshold for immunity from fines. The marker system is 
discretionary (the Commission services may grant a marker, where 
justified).

The 2006 Leniency Notice has been very successful in persuad-
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ing companies to provide evidence of cartels to the Commission. On 
average, the Commission has received two applications for immu-
nity per month since the introduction of the 2006 Leniency Notice. 
The popularity of the leniency programme likely can be attributed 
to the fact that penalties for companies that breach the competition 
rules can be very severe. For cartel infringements, the largest fine 
imposed on a single company amounted to €896 million and was 
imposed on Saint-Gobain in 2008; the largest fine imposed on all 
members of a single cartel amounted to €1,383 million. In June 2006 
the Commission also revised its guidelines for setting fines in com-
petition cases (the 2006 Fining Guidelines). These new guidelines 
have been adopted to increase the deterrence effect of fines. While 
the ceiling of 10 per cent of the undertakings worldwide turnover 
remains unchanged, the 2006 Fining Guidelines provide that fines 
will be based on an initial amount of up to 30 per cent of the com-
pany’s annual sales in the market to which the infringement relates. 
This initial amount is then multiplied by the number of years of 
participation in the infringement. In addition, designed to act as a 
specific deterrent to infringing firms and a general deterrent to others 
who are, or are considering, participating in illegal practices, the new 
guidelines introduce the concept of an additional ‘entry fee’ fine of 
between 15 per cent and 25 per cent of a firm’s sale in the relevant 
market, which may be imposed irrespective of the duration of the 
infringement. The entry fee applies where a firm is found to have 
engaged in cartel activities (horizontal price-fixing, market-sharing 
and output-limitation agreements), but the concept may be applied 
to other types of infringement in the future. 

The guidelines also acknowledge the Commission’s case law 
regarding repeat offenders. When an undertaking is found to have 
been previously involved in one or more similar infringements, the 
Commission may increase the recidivist’s fine by up to 100 per cent, 
with each prior infringement justifying an increase of the fine. In 
this respect, the Commission has also indicated that it will take 
into account not only its own previous decisions, but also those of 
National Competition Authorities (NCAs) applying articles 81 or 
82 EC.

An example of the impact of the 2006 Fining Guidelines can be 
seen in the Car Glass cartel, which led to the Commission imposing 
its two highest fines to date against all members of a single cartel, 
which totalled €1,383 million, and against a single undertaking, 
Saint-Gobain, which received a record fine of €896 million.35 In this 
case, in accordance with the provisions of the 2006 Fining Guide-
lines, Saint-Gobain’s fine was increased by 60 per cent because it was 
a repeat offender, having been fined for cartel activities in previous 
Commission decisions in 1988 and 1984. This case demonstrates 
perfectly Competition Commissioner Kroes’ mantra that ‘Manage-
ment and shareholders […] must learn the hard way – if you cheat, 
you will get a heavy fine’.36 

First anniversary of the cartel settlement procedure
It has been a little over one year since the Commission introduced, 
on 2 July 2008, the possibility for the settlement of cartel cases when 
the Commission and the parties reach the same conclusions on the 
scope of the liability and the facts of the infringement (the Settle-
ment Notice). Fines imposed at the end of settlement procedures will 
be 10 per cent lower than the fines that would have been imposed 
otherwise. The purpose of this initiative is to streamline the admin-
istrative procedure in cartel cases, thereby enabling the Commission 
efficiently to redeploy resources to other cases. 

The settlement procedure only applies to cartels, as an alterna-
tive to the ordinary antitrust procedure, and it does not interfere 

with the application or the level of reward provided for in the 2006 
Leniency Notice. The 10 per cent reduction in fines obtained through 
the settlement procedure can be added to any reduction granted by 
the Commission under its leniency programme; the incentive there-
fore remains for any infringing undertaking to come forward with a 
leniency application as soon as possible so that it may benefit from 
full immunity or a reduction in fines.

Settlements are an option for companies that seek to reduce the 
burden of a long investigation and to benefit from an incremental 
10 per cent reduction in their fines. Under this procedure, cartel 
participants, having seen certain evidence in the Commission file, 
may choose to acknowledge their involvement in the cartel and their 
liability for it. The Commission at the end of the case will then issue 
a formal decision against the cartel participants. The decision will 
indicate the amount of fines imposed and any reduction awarded 
under the 2006 Leniency Notice and the Settlement Notice. As illus-
trated by the Power Transformers cartel, however, it is important 
to stress that engaging in settlements talks does not mean that a 
settlement will automatically be reached. There, the Commission 
initiated settlement talks with the parties but later decided not to set-
tle the case, arguing that the settlement negotiations with the cartel 
participants had failed.

While there have been several candidates for this new proce-
dure, as of July 2009, the Commission has not adopted a decision 
using the settlement procedure. It is understood that this delay is 
due both to the fact that the Commission is still feeling its way on 
this unfamiliar path and that the regulator wishes its first settlement 
case to feature every member of an alleged cartel. Indeed, under the 
Settlement Notice not all parties have to accept entry into settlement 
negotiations for the Commission to effectively use this procedure. 
Currently, the Commission is holding settlement negotiations with 
companies in both the DRAM cartel case and the Animal Feed Phos-
phates cartel. While the application of the Settlement Notice seems 
to have taken baby steps since its adoption, it is very likely that the 
Commission’s first decision in this respect will be closely scrutinised 
and will increase the attractiveness of this alternative procedure for 
potential applicants similar to what happened in the early days of 
the Commission’s leniency programme.

National enforcement of leniency programmes and divergences 
in the European Union
Since 2004 and the adoption of Regulation 1/2003, significant devel-
opments have taken place in the field of leniency programmes within 
the European Competition Network (ECN). Regulation 1/2003 is 
built on a system of parallel competences in which national com-
petition authorities are active enforcers of articles 81 and 82 EC 
alongside the Commission. A logical consequence of such a system 
is that a leniency applicant may need to protect its position with all 
the authorities that may impose sanctions for the cartel activity, that 
is, it entails a need for filings in multiple jurisdictions. Additional 
filings are particularly important for those member states that have 
introduced criminal sanctions for executives when such sanctions 
can be avoided if the company obtains total immunity.37

The coexistence of several leniency programmes within the Euro-
pean Union has been addressed through the entry into force of Regu-
lation 1/2003. In the Commission’s Notice on Cooperation within 
the Network of Competition Authorities, potential applicants were 
advised that they might have an interest in protecting their position 
in several jurisdictions. In view of the discrepancies in the existing 
national leniency programmes, the ECN’s working group on leni-
ency developed a new tool to address real and perceived deficits in 
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the existing system: the ECN Model Leniency Programme (Leniency 
Programme). The work within the ECN has been a major catalyst 
in encouraging member states and NCAs to introduce and develop 
their own leniency programmes and in promoting convergence 
among them. As of July 2009, only one member state, Malta, does 
not have any kind of leniency policy in place.38

One of the main aims of the leniency programme is to facilitate 
multiple filings within the EU in line with the Commission’s ‘one-
stop shop’ policy. On this basis, a system of summary applications 
was adopted for cases in which the Commission is particularly well-
placed to deal with the case (ie, cases involving more than three 
member states). Where a full application for immunity has been 
made with the Commission, NCAs can accept to protect temporar-
ily the applicant’s position on the basis of very limited information 
foreseen in the leniency programme. This information is broadly 
equivalent to information needed for a marker and it can be given 
orally – this is important in limiting any risk of disclosure of leniency 
information and documents, especially in view of potential US litiga-
tion proceedings. To date 20 NCAs accept such summary applica-
tions, which demonstrate their increasing willingness and efforts to 
speak as one voice.39

However, while the ECN has promoted a certain level of conver-
gence of the member states’ procedure, there is still some degree of 
divergence in the tools used by the NCAs to crack down cartels. This 
can be illustrated by the United Kingdom’s Office of Fair Trading’s 
(OFT) latest innovation to detect cartel activity. On 29 February 
2008, and in addition to its existing leniency programme, the OFT 
introduced a new policy under which it will offer financial rewards 
of up to £100,000 to those who provide it with insider information 
about cartels. The OFT is one of the very rare NCAs, together with 
the South Korea authority, to have introduced a reward payment in 
the course of competition law related proceedings, although rewards 
have been available to informants providing evidence in relation to 
criminal infringements for many years. The OFT’s reasoning in 
introducing this scheme is based on the fact that it would be unwise 
to rely exclusively on leniency given that leniency programmes gener-
ally uncover end-of-life cartels, whereas more general screening and 
investigative work may be better placed to uncover cartels at an early 
stage, and in innovative and evolving sectors.

The OFT announced that this policy would apply for 18 months 
and that a decision will be taken in August 2009 whether or not it 
should be made permanent. It is understood that the Commission 
has been considering the possibility of introducing a similar scheme 
in the European Union. There is no doubt that the Commission will 
be extremely interested in the OFT’s report and conclusions after this 
18 month try-out period.

China: introducing the amnesty programme 
Chinese competition policy entered a new epoch on 1 August 2008 
with the entry into force of the new Antimonopoly Law (AML), 
China’s first comprehensive competition law.40 The AML addresses 
restraints of trade as ‘monopoly agreements’, encompassing hard-
core cartels as well as other horizontal and vertical practices. Article 
13 of the AML broadly defines ‘monopoly agreements’ to include 
all ‘agreements, decisions or other concerted conduct that eliminate 
or restrict competition’. 

The AML applies the same basic analytical framework to all anti-
competitive practices involving multiple firms (other than abuses of 
‘collective dominance’). Article 13 of the AML prohibits horizontal 
‘monopoly agreements’ among competitors, including both hard-
core cartels and other competitor collaborations, while article 14 

prohibits vertical monopoly agreements. Each article lists specific 
prohibited restrictive practices, followed by separate ‘catch-all’ 
clauses capturing all other monopoly agreements as defined by the 
enforcement authorities. Article 15, in turn, creates a general frame-
work for exempting ‘monopoly agreements’ that would otherwise be 
prohibited under articles 13 and 14. To qualify for exemption under 
article 15, the restrictive practice must be shown to serve one of the 
beneficial purposes designated under article 15, to benefit consum-
ers, and not to eliminate competition in the relevant market.

The National Development and Reform Commission (NDRC) 
has authority to address pricing-related violations of the rules against 
monopoly agreements, while other violations are to be addressed by 
the State Administration of Industry and Commerce (SAIC). Article 
46 of the AML lays the foundation for a programme of granting 
amnesty or leniency to participants in any prohibited monopoly 
agreements that voluntarily disclose the monopoly agreement to the 
authorities. It provides that ‘where business operators, on their own 
initiative, report information concerning the conclusion of monopoly 
agreements and provide important evidence to the Anti-monopoly 
Enforcement Authority, the Anti-monopoly Enforcement Authority 
may reduce the penalty imposed or grant exemption from penalty 
after weighing the relevant circumstances’. Article 46 is not limited 
to hard-core cartels among competitors. As drafted, it authorises 
amnesty or leniency for self-reporting participants in any type of 
monopoly agreement, including vertical restraints or competitor col-
laborations.

Article 46 itself does not compel the enforcement authorities to 
grant amnesty or leniency under any circumstances. Although this 
provision might be interpreted as an exception to the mandatory 
penalties otherwise applicable to monopoly agreements under article 
46, the discretion to waive or reduce penalties rests with the enforce-
ment authorities themselves. Article 46 does not provide concrete 
assurances of mitigated penalties available through the amnesty and 
leniency programmes of other jurisdictions.

The SAIC released a draft of the Regulations on Prohibition 
Monopoly Agreements (SAIC Draft Monopoly Agreement Rules) 
for public comment on 27 April 2009. These draft rules explore 
the mechanics of the amnesty and leniency process in greater detail. 
Article 12 provides separate procedures for granting amnesty and 
leniency to successive applicants. First, SAIC ‘may exempt a violat-
ing business operator from the fine provided that it is the first one 
that voluntarily reports to the administrative authorities for industry 
and commerce relevant information on the monopoly agreement and 
provides significant evidence’. Article 12 further limits ‘significant 
evidence’ to evidence that could be used to ‘initiate an investigation’ 
or to ‘play a key role in finding a monopoly agreement, including the 
business operators involved, product scope, the method of entering 
such agreement, specific implementation status of the agreement, 
etc’. In addition to providing an exemption from penalties for the 
first business operator to step forward, article 12 also allows the 
enforcement authorities to ‘mitigate the penalty on any other violat-
ing business operator that voluntarily reports to the administrative 
authorities for industry and commerce relevant information on the 
monopoly agreement and provides significant evidence according to 
the situation in its discretion’. Article 13 confirms that the ‘exemp-
tion or mitigation of the penalty shall be based on the sequence of 
the voluntary reporting by business operators, the importance of 
the evidence provided, specific circumstances concerning the conclu-
sion and implementation of the monopoly agreement, and coopera-
tion with the investigation’. Specifically, the first business operator 
to voluntarily report will be exempted from the entire penalty, the 
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second will receive a mitigation of ‘50% of the penalty,’ and the 
third will receive a mitigation of ‘30% of the penalty’. Although 
articles 12 and 13 do not prescribe specific penalty reductions for 
other business operators that voluntarily disclose their participa-
tion in monopoly agreements, the enforcement authorities retain 
the discretion to mitigate penalties for more than three parties to 
single monopoly agreement. An important limitation is contained in 
article 13 which provides that a business operator that ‘organises’, 
‘initiates’, or ‘coerces’ others to engage in a monopoly agreement is 
not eligible for amnesty or leniency. As of early August 2009, these 
measures have not been finalised.

Japan: amendments to strengthen the leniency 
programme
Japan has a statutory based leniency programme with requirements 
similar to those of the United States; however, it extends only to 
financial penalties. The regulation41 providing for a leniency pro-
gramme was amended on 3 June 2009 and will come into force 
within a year (the date has yet to be determined). 

At present, only a total of three applications (received either 
before or after the initiation of an investigation) may be eligible for 
a reduction in the surcharge that may be levied upon a participant in 
a cartel. Under the amended regulation, up to five applications may 
be so eligible (with a maximum of three after an investigation com-
mences). In either case, the benefits to those who come in prior to the 
commencement of an investigation by the Japanese Fair Trade Com-
mission (JFTC) are: 100 per cent reduction for the first qualifying 
applicant, 50 per cent for the second, and 30 per cent for the third 
and after. Once the investigation commences, the maximum reduc-
tion granted will be 30 per cent, even to the first qualifying applicant. 
Currently, each entity must file a separate application for a reduction 
in the penalty. Under the new regulation, if certain companies belong 
to the same group of companies (as defined and specified in the new 
regulation), they may file a joint application and be granted the same 
proportion of reduction (ie, a group of companies if jointly filing 
may all be granted a 100 per cent reduction).

While the statutory foundation for the leniency programme 
does not address leniency from criminal prosecution, ‘The Fair 
Trade Commission’s Policy on Criminal Accusation and Compul-
sory Investigation of Criminal Cases Regarding Antimonopoly 
Violations’ published by the JFTC on 7 October 2005, states that 
the JFTC will not file criminal charges against the first (qualified) 
applicant applied prior to the investigation.42 The Ministry of Justice 
has indicated that it will respect such a decision made by the JFTC, 
although it can in its sole discretion prosecute a defendant.43

From the introduction of the leniency programme in January 
2006 through the end of 2008, 264 applications have been made, of 
which 74 have been granted leniency.44
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